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BY-LAWS OF
HEATHERBROOK HOMEOWNERS ASSOCIATION

ARTICLE |
NAME AND LOCATION

The name of the corporation is HEATHERBROOK HOMEOWNERS
ASSOCIATION (the "Association™). The principal office of the Association shall be
located at 10600 Arrowhead Drive, Suite 225, Fairfax, Virginia 22030, but meetings of
Members and directors may be held at such places within the Commonwealth of Virginia
as may be designated by the Board of Directors.

ARTICLE II
DEFINITIONS

All words defined in the Declaration of Covenants, Conditions and Restrictions
applicable to the Property, which Declaration has been or shall be recorded in the Office
of the Clerk of the Circuit Court of Fairfax County, Virginia, or in the Articles of
Incorporation of the Association, shall have the same definitions when used herein.

ARTICLE lli
MEETING OF MEMBERS

Section 1.  Annual Meetings. The first annual meeting of the Members shall be
held after the termination of the Class B membership and each subsequent regular
annual meeting of the Members shall be held approximately twelve (12) months after the
previous annual meeting, at such day and time as shall be set by the Board of Directors.

Section 2.  Special Meetings. Special meetings of the Members may be called
at any time by the president of the Association, the Board of Directors, or upon written
request of Members who are entitled to vote at least one-fourth (1/4) of all of the votes of
either class of Members. Only business within the purpose or purposes described in the
written notice of special meeting may be conducted at the special meeting of the
Members.

Section 3.  Notice of Meetings. Written notice of each meeting of the Members
shall be given by, or at the direction of, the secretary of the Association or person
authorized to call the meeting, by delivering or mailing a copy of such notice, postage
prepaid, at least fifteen (15) but no more than sixty (60) days before such meeting to each
Member entitled to vote thereat, addressed to the Member's address last appearing on
the books of the Association for the purpose of notice. - Such notice shall specify the
place, day and hour of the meeting and, in the case of a special meeting, the purpose of
the meeting.




Section 4.  Waiver of Notice. A Member may waive any notice required by the
Articles of Incorporation of the Association, these By-Laws or the Virginia Non-Stock
Corporation Act (the "Act") before or after the date and time of the meeting that is the
subject of such notice. The waiver shall be in writing, be signed by the Member entitled to
such notice and be delivered to the Secretary for inclusion in the minutes or filing with the
Association's records. A Member who attends a meeting (a) waives objection to lack of
notice or defective notice of the meeting, unless the Member at the beginning of the
meeting objects to holding the meeting or transacting business at the meeting, and (b)
waives objection to consideration of a particular matter at the meeting that is not within:
the purpose or purposes described in the meeting notice, unless the Member objects to
considering the matter when it is presented.

Section 5.  Quorum. The presence at the meeting of Members or their proxies
entitled to cast at least ten percent (10%) of the votes of each class of Members shall
constitute a quorum for any action, except as otherwise provided in the Articles of
Incorporation, the Declaration or these By-Laws. If, however, such quorum shall not be
present or represented at any meeting, the Members entitled to vote thereat shall have:
the power to adjourn the meeting and to call another meeting without notice other than
announcement at the meeting prior to adjournment, and the required quorum at any such
subsequent meeting shall be one-half (1/2) of the required quorum at the preceding
meeting.

Section 6.  Proxies. At all meetings of Members, each Member may vote in
person or by proxy. All proxies shall be in writing, in the form required by law, and filed
with the Secretary of the Association. Every proxy shall be revocable and shall
automatically cease upon conveyance by the Member of its Lot.

Section 7. Action Taken without Meeting. Action required or permitted pursuant
to the Act to be taken at a meeting of the Members may be taken without a meeting and
without action of the Board if the action is evidenced by written consent describing the
action taken, signed by all of the Members entitled to vote on the action and delivered to
the Secretary for inclusion in the minutes of the meeting or filing with the Association's
records in accordance with Section 13.1-841 of the Act. "

ARTICLE IV
BOARD OF DIRECTORS:; SELECTION; OFFICE

Section 1. Number and Qualification. The affairs of this Association shall be
managed by a Board of Directors (the "Board™") who need not be Members. No Member
whose Lot's Assessment (as defined in the Declaration) is more than thirty (30) days past
due shall be eligible to be a Director. Any Director whose Lot's Assessment is more than
thirty (30) days past due shall be subject to removal by a majority vote of the other




Directors. The initial Directors shall be appointed by the Declarant or its designee, and
shall serve until the first annual meeting of Members after the termination of the Class B
membership. The initial number of Directors shall be three (3), which number may be
increased to as many as five (5) by a majority vote of the Directors so long as there is a
Class B membership, or after the termination of the Class B membership may be
changed in accordance with the Act. '

Section 2.  Election. At the first annual meeting of Members after the
termination of the Class B membership, the Members shall elect one (1) director for a
term of one (1) year; one (1) director for a term of two (2) years; and one (1) director for a
term of three (3) years; and, as the terms of such directors expire, new directors shall be
elected by the Members at each annual meeting thereafter for terms of three (3) years
each. Election to the Board of Directors shall be by secret written ballot. At such election
the Members or their proxies may cast, with respect to each vacancy, as many votes as
they are entitled to exercise under the provisions of the Declaration. The persons
receiving the largest number of votes shall be elected. Cumulative voting is not permitted.:

Section 3.  Nomination. Nomination for election to the Board of Directors may
be made by a Nominating Committee, if one is formed. Nominations may also be made
from. the floor at the annual meeting. If a Nominating Committee is created, it shall
consist of a Chairperson, who shall be a member of the Board of Directors, and two (2) or
more Members of the Association. The Nominating Committee shall be appointed by the
Board of Directors sixty (60) to ninety (90) days prior to each annual meeting of the
Members, to serve until the close of such annual meeting. The Nominating Committee
shall make as many nominations for election to the Board of Directors as it shall in its.
discretion determine, but not fewer than the number of vacancies that are to be filled.
Such nominations may be made from among Members or nhon-Members.

Section4. Replacement. Any Director may be removed from the Board in
accordance with Section 13.1-860 of the Act, with or without cause, by a majority vote of
the Members .in accordance with Virginia law. In the event of death, resignation or
removal of a Director, that Director's successor shall be selected by the remaining
members of the Board and shall serve for the unexpired term of the predecessor.

Section 5. Compensation. No Director shall receive compensation for any
service he/she may render to the Association in his/her capacity as a Director. However,
any Director may be reimbursed for his/her actual, reasonable expenses incurred in the
performance of his/her duties as a Director, as permitted by Virginia law.

Section 6. * Action Taken Without a Meeting. The Board shall have the right, in
the absence of a meeting, to take any action which they could take at a meeting by
obtaining the written approval of all of the Directors in accordance with Virginia law. Any
action so taken shall have the same effect as though taken at a meeting of the Board.




Section 7.  Indemnification. Each Director, in consideration of his/her services
as such, shall be indemnified by the Association to the extent permitted by law against
expenses and liabilities reasonably incurred by him/her in connection with the defense of
any action, suit or proceeding, civil or criminal, to which he/she may be a party by reason
of his/her past or present role in the Association, unless such action was a result of gross
neglect or willful misconduct of the Director.

ARTICLE V
MEETINGS OF DIRECTORS

Section 1.  Regular Meetings. Regular meetings of the Board of Directors shall
be held on a regular basis and at least four (4) times per year without notice and at such
place and hour as may be fixed from time to time by resolution of the Board.

Section 2.  Special Meetings. Special meetings of the Board of Directors shall
be held when called by the President of the Association or by any two (2) Directors after
not less than three (3) days' notice to each Director.

Section 3.  Quorum. A majority of the Directors shall constitute a quorum for the
transaction of business. Every act or decision done or made by a majority of the
Directors present at a duly held meeting at which a quorum is present shall be regarded
as the act of the Board. :

ARTICLE VI
POWERS AND DUTIES OF THE BOARD OF DIRECTORS

Section 1.  Powers. The Board of Directors shall have power to exercise for the
Association all powers, duties and authority vested in or delegated to the Association, not
reserved to the Members by other provisions of these By-Laws, the Articles of
Incorporation or the Declaration. ;

Section 2.  Duties. It shall be the duty of the Board of Directors:

(@) to cause to be kept a complete written record of all of its acts
and corporate affairs and to present a statement thereof to the Members at the annual
meeting of the Members, or at any special meeting, when such statement is requested in
writing by at least one-fourth (1/4) of the Class A Members who are entitied to vote;

(b) to supervise all officers, agents and employees of the
Association in the performance of their respective duties;




(c)  as more fully provided herein and in the Declaration:

().  tofix the amount of the Assessments (as defined in the
Declaration) against each Lot at least thirty (30) days in advance of the annual
assessment period; and

(i)  to send or cause to be sent written notice of each such
Assessment to every Owner subject thereto at least thirty (30) days in advance of the
annual assessment period;

(d)  at the request of a Member or Mortgagee, to issue, or cause
an appropriate officer or authorized agent to issue, a certificate setting forth whether any
such Assessment has been paid. A reasonable charge may be made by the Board for
the issuance of such a certificate. Such certificate shall be conclusive evidence that any
Assessment therein stated to have been paid has been paid.

ARTICLE VI
OFFICERS AND THEIR DUTIES

Section 1.  Enumeration of Officers. The officers of the Association shall be a
president, who shall at all times be a member of the Board of Directors, a secretary, and
a treasurer and such other officers as the Board may elect from time to time.

Section 2.  Election of Officers. The election of officers shall take place at the
first meeting of the Board of Directors following each annual meeting of the Members.

Section 3. Term. The officers of this Association shall be elected annually by
the Board and each shall hold office for one (1) year unless- such officer shall sooner
resign, be removed or otherwise be disqualified or unable to serve:

Section4.  Special Appointments. The Board may elect such other officers as
the affairs of the Association may require, each of whom shall hold office for such period,
have such authority, and perform such duties as the Board may from time to time
determine.

Section 5.  Resignation and Removal. Any officer may be removed from office
with or without cause by the Board. Any officer may resign at any time by giving written
notice to the Board, the President or the Secretary. Such resignation shall be effective on
the date of receipt of such notice or at any later date and time specified therein, and,
unless otherwise specified therein, the acceptance of such resignation shall not be
necessary to make it effective.




Section 6.  Vacancies. A vacancy in any office may be filled in the manner
prescribed for regular election. The officer elected to such vacancy shall serve for the
remainder of the term of the officer replaced.

Section 7. Multiple Offices. The offices of Secretary and Treasurer may be held
by the same person. No person shall simultaneously hold more than one of any of the
other offices, except in the case of special offices created pursuant to this Article.

Section 8. Duties. The duties of the officers are as follows:

(a)  President: The President shall preside at all meetings of the
Board of Directors, see that orders and resolutions of the Board are carried out, and sign
all contracts, leases, mortgages, promissory notes, deeds and other written instruments
on behalf of the Association;

(b)  Vice President: The Vice President shall act in the place and
stead of the President in the event of the latter's absence, inability or refusal to act, and
shall exercise and discharge such other duties as may be required of him/her by the
Board; '

(c) Secretary: The Secretary shall record the votes and keep the
minutes of all meetings and proceedings of the Board and of the Members, keep the
corporate seal of the Association and affix it to all papers requiring said seal, serve notice
of meetings of the Board and of the Members, keep appropriate current records showing
the Members, together with their addresses, and perform such other duties as required by
the Board;

(d)  Treasurer: The Treasurer shall receive and deposit in
appropriate bank accounts all monies of the Association and disburse such funds as
directed by resolution of the Board of Directors, sign all checks of the Association, keep
proper books of account, cause an audit of the Association books to be made by a public
accountant if so required by a Mortgagee, and prepare an annual budget and a statement
of income and expenditures to be presented to the Members at their regular annual
meeting.

Section 9.  Delegation. The officers may delegate any of their duties to an
agent hired for that purpose.

ARTICLES VI
COMMITTEES

The Board of Directors shall appoint an Architectural Review Board as provided in
the Declaration and may appoint a Nominating Committee as provided in these By-Laws.




In addition, the Board of Directors may appoint other committees as it deems appropriate
in carrying out its responsibilities. It shall be the duty of each committee to receive
complaints from Members on any matter involving Association functions, duties and
activities within its field of responsibility. It shall dispose of such complaints as it deems
appropriate or.refer them to such other committee, Director or officer of the Association
as is further concerned with the matter presented.

ARTICLE IX
BOOKS AND RECORDS

The books, records and papers of the Association shall be subject to inspection by
any Member or Mortgagee at the principal office of the Association during reasonable
business hours. Copies may be purchased at a reasonable cost.

ARTICLE X
CORPORATE SEAL

The Association shall have a seal in circular form having within its circumference
the name of the Association.

ARTICLE Xl
AMENDMENTS

These By-lL.aws may be amended at a duly noticed regular or special meeting of
the Members where a quorum is present by a majority vote of Members entitled to vote
and voting at the meeting in person or by proxy.

ARTICLES Xl
SPECIAL AMENDMENTS

Notwithstanding anything herein to the contrary, the Declarant may unilaterally
amend these By-Laws for any reason prior to the conveyance of a Lot to an Owner other
than the Declarant, and thereafter may make any amendment required by any of the
federal mortgage agencies, such as the Veterans Administration, Federal Housing
Administration, Fannie Mae or Freddie Mac, or by Fairfax County, Virginia, as a condition
of the approval of these By-Laws, and shall give written notice of any such amendments
to the Members. .

ARTICLE Xili
MISCELLANEOUS

Section 1. Fiscal Year. The fiscal year of the Association shall begin on
January 1 and end on December 31 of every year, except that the first fiscal year shall




begin on the date of incorporation of the Association. The dates fixing the fiscal year may
be adjusted at the discretion of the Board.

Section 2. Conflict. In the case of any conflict between the Articles of
Incorporation and these By-Laws, the Articles shall control; in the case of any conflict
between the Declaration and these By-Laws, the Declaration shall control.

IN WITNESS WHEREOF, we, being all of the initial Directors of Heatherbrook
Homeowners Association, have hereunto set our hands this __ day of .
2002.

e\e@rector

At AR5
Robert F. Jinser,Director

O ol

Gregory Mag)Director £>

Sto\Puite\Heatherbrook\By-Laws X (07/06/02)




EXHIBIT A

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS

HEATHERBROOK
|

Fairfax County, Virginia

Return to:

Sara Towery O'Hara, Esq.
Culbert & O'Hara, PLC

450 W. Broad Street, Suite 305
Falls Church, Virginia 22046

BOX 50
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DECLARATION OF COVENANTS. CONDITIONS AND RESTRICTIONS

_HEATHERBROOK

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
(the "Declaration™) is made as of , 2002 by and between
HEATHERBROOK DEVELOPMENT COMPANY. LLC, a -Virginia limited liability

HOMEOWNERS ASSOCIATION, a Virginia non-stock corporation, its successors and
| assigns (the "Association").

RECITALS:

A. ~ The Dedclarant is the owner of certain real property located in Fairfax

rSubdivisio:n") recorded immediately prior hereto among the Fairfax County, Virginia land
| i records.

B. The Association is, or at the time of recordation of this Declaration will be,

' the owner of certain real property located in Fairfax County, Virginia, known as Parcels A,

B, C, D, E and F, HEATHERBROOK as the same are duly subdivided, platted and
recorded by the Deed of Subdivision.

C. The Declarant desires to create on the Property (as hereinafter defined) a

facilities for the benefit of the community.

| 'the values of the community and such other areas as may be subjected to this
'Declaratlon and to provide for the maintenance of the open spaces and other facilities,
'|and, to this end, declare and publish their intent to subject the Property to the covenants,
| lconditions, restrictions, easements, charges and liens hereinafter set forth, it being

‘and shall inure to the benefit of each owner thereof.

'| E. The Declarant has deemed it desirable for the efficient preservation of the
.(values of said community to create an association to which shall be delegated and
: ‘assigned the powers of owning, maintaining and administering the common areas and
'facrlltles administering and enforcing the covenants and restrictions made in and

||company, its successors and assigns (the "Declarant"”), and HEATHERBROOK

County, Virginia, known as Lots 1 through 99, HEATHERBROOK as the same are duly
|subdivided, platted and recorded by the Deed of Subdivision (the "Deed of |

residential community which shall have permanent open spaces and other common '

D. The Declarant and the Association desire to provide for the preservation of |

1

lintended that they shall run with the Property and shall be binding on all persons or
entities having or acquiring any right, title or interest in the Property or any part thereof |

pursuant to this Declaration and collecting and disbursing the assessments and charges .

hereafter created.



F. The Declarant has incorporated or intends to incorporate as a non-stock

HOMEOWNERS ASSOCIATION for the purpose of exercising the functions of the
Association.

NOW, THEREFORE, the Declarant, for and in consideration of the premises and
the covenants contained herein, grants, establishes and conveys to each owner of a Lot,
with the express concurrence of the Association, mutual, non-exclusive rights, privileges
and easements of enjoyment on equal terms and in common with all other owners of Lots
in and to the use of any Common Area and facilities; and further, the Declarant and the
Association declare the Property to be held, transferred, sold, conveyed and occupied
| subject to the covenants, conditions, restrictions, reservations, easements, charges and
liens hereinafter set forth, which are for the purpose of protecting the value and

right, title or interest in the Property or any part thereof, their respective successors and
assigns, and shall inure to the benefit of each owner thereof.

ARTICLE |
DEFINITIONS

Section 1. "Association" shall mean and refer to Heatherbrook Homeowners
Association, a Virginia non-stock corporation, its successors and assigns.

Section 2. "Board of Directors" shall mean and refer to the executive and
| administrative entity established by the Articles of Incorporation of the Association as the
' | governing body of the Association.

| of the Members, and shall include any private streets shown on an approved plat of the
Property and located within the Common Area's boundaries.

corporation under the laws of the Commonwealth of Virginia, HEATHERBROOK !

desirability of, and shall run with, the Property and be binding on all parties having any

. Section.3. "Common Area” shall mean and refer to all real property (including .
'/ the improvements thereto) owned by the Association for the common use and enjoyment

Section4. "Declarant” shall mean and refer to Heatherbrook Development
Company, LLC and its successors or assigns (i) to whom Heatherbrook Development |
;ECompany, LLC assigns any or all of its rights as Declarant pursuant to this Declaration by |

| assignment recorded in the appropriate land records, or (i) who is a purchaser at :

|foreclosure of the Property or a grantee in a deed in lieu of foreclosure from the
\ 'Declarant. Such an assignment shall only operate as to the land which is owned by such
_!successor or assign. [f the Declarant consists of more than one (1) person or entity, the
irights and obligations of the Declarants shall be several and shall be based upon and
| apportioned in accordance with the number of Lots owned by each Declarant.

Section 5.  "Declaration” shall mean and refer to this Declaration of Covenants,
' Conditions and Restrictions applicable to the Property, which Declaration is recorded in
*-the Office of the Clerk of the Circuit Court of Fairfax County, Virginia.

2



! Section 6.  "Developer" shall mean and refer to Heatherbrook Development
' Company, LLC and its assignees if such assignees receive a written assignment from the
Developer.

Property intended for any type of independent ownership for use and occupancy as a
'l residence by a single household and shall, unless otherwise specified, include within its
| meaning (by way of illustration but not limitation) patio or zero lot line homes, townhouses
|| and detached homes.

'|on a lawfully recorded subdivision plat of the Property upon which a Dwelling Unit could
| i be constructed in accordance with applicable zoning ordinances, with the exception of the
|Common Area and streets dedicated to public use.

if Section 9.  "Member" shall mean and refer to every person or entity who holds
'a membership in the Association, as more particularly set forth in Article Il below.

- || Section 10. "Mortgagee" shall mean and refer to any person or entity secured -'

|| by a first mortgage or first deed of trust on any Lot or the Common Area who has notified
:'the Association of this fact in writing.

|
I
l‘ Section 11. "Owner" shall mean and refer to the record owner, whether one (1)

| but excluding those holding such interest in a Lot solely by virtue of a contract to purchase

{
|

Section 7.  "Dwelling Unit" shall mean and refer to any improvement to the.

Section 8.  "Lot" shall mean and refer to any plot of land created by and shown .

‘or more persons or entities, of the fee simple title to any Lot, including a contract seller ;'

| ‘a Lot or as security for the performance of an obligation. If more than one (1) person or
|en'uty is the record owner of a Lot, the term "Owner" as used herein shall mean and refer -

. to such owners collectively, so that there shall be only one (1) Owner of each Lot.
|
Section 12. "Property” shall mean and refer to that certain real property
descnbed as Lots 1 through 99 and Parcels A, B, C, D, E and F, HEATHERBROOK as
' duly subdivided, platted and recorded by the Deed of Subdivision recorded herewith, and

| |such additions thereto which, from time to time, may be brought within the jurisdiction of

I’the Association.
1

g |' ARTICLE I
; l MEMBERSHIP

Every Owner of a Lot which is subject by covenants of record to assessment by

-the Association shall be a Member of the Association. Membershlp shall be appurtenant
‘to and may not be separated from ownership of any Lot which is subject to assessment
by the Association. Ownership of such Lot shall be the sole qualification for membership.

- No Owner shall have more than one (1) membership in the Association for each Lot it -

owns.



ARTICLE 1ll
VOTING RIGHTS

Section 1.  Classes. The Association shall have two (2) classes of voting
membership:

Class A: Class A Members shall be all Members with the exception of

| |the Class B Member. A Class A Member shall be entitled to one (1) vote for each Lot in
which it holds the interest required for membership by the Article entitled "Membership”
herein.

| Class B: The Class B Member(s) shall be the Declarant. A Class B
‘Member shall be entitled to three (3) votes for each Lot in which it holds the interest
:!reqwred for membership by the Article entited "Membership” herein. Class B
|| membership shall cease and a Class A membership with one (1) vote for each Lot in
| |which it holds an interest shall issue on the happening of any of the following events,
'whichever occurs first: -

' (a)  within four (4) months after the total votes outstanding in the |
| Class A membership equal the total votes outstanding in the Class B membership; or
I

| (b) seven (7) years from the date of recordation of this
'| Declaration.

! Section 2.  Annexation. Upon annexation of additional properties pursuant to
thls Declaration, and in the event that Class B membership shall have ceased as
Iherelnabove provided, Class B membership shall be revived with respect to all Lots
| owned by the Declarant, which Class B membership shall cease and be converted to
|| Class A membership on the happening of any of the following events, whichever occurs

'frst

i ;
i (@)  within four (4) months after the total votes outstanding in Class A
|membership in the annexed property equal the total votes outstanding in the Class B
. 1'membership in such annexed property; or

|
i-‘ (b) seven (7) years from the date of recordation of the document
!annexing such property.

Section 3.  Multiple ownership interests. If more than one (1) person or entity

‘holds an ownership interest in any Lot, the vote for such Lot shall be exercised as the
~owners of the Lot among themselves determine and may be exercised by any one (1) of

| the people or entities holding such ownership interest, unless any objection or protest by -
any other holder of such ownership interest is made prior to the completion of a vote, in
which case the vote for such membership shall not be counted, but the Member whose
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 protest is lodged at such meeting. In no event shall more than one (1) vote be cast with

|
; vote is in dispute shall be counted as present at the meeting for quorum purposes if the
- ' respect to any Lot owned by a Class A Member.

| ARTICLE IV
PROPERTY RIGHTS

Section 1.  Member's Easements of Enjoyment. Every Member shall have a
'right and easement of enjoyment in and to the Common Area, and such easement shall
|| be appurtenant to and shall pass with the title to every Lot, subject to:

(a) the right of the Association to charge reasonable admission and
. other fees for the use of any recreational facility located on the Common Area;

)
i
|

(b):  the right of the Association to limit the number of guests of Members

| on the Common Area;

!

5? (c) the right of the Association to adopt and enforce rules and
| regulatlons governing the use of the Common Area and facilities, including, without -
i ||m|tat|on the imposition of fines for the violation thereof;

l' (d)  the right of the Association to suspend the voting rights, the right to
. Irun for office within the Association, and rights of a Member to the use of any recreational

facilities or nonessential services offered by the Association, to the extent that access to
| |the Member's Lot through the Common Area is not precluded, for any period during which
[Iany assessment against such Member's Lot remains unpaid or for a period not to exceed :
! ‘S|xty (60) days for any infraction of its published rules and regulations; -

(e) the right of the Association to borrow money for the improvement,
malntenance or repair of the Common Area or facilities and in aid thereof, with the assent
| of at least two-thirds (2/3) of the votes of each class of Members who are entitled to vote

and who are voting in person or by proxy at a meeting duly called for this purpose at
WhICh a quorum is present, to mortgage the Common Area, subject to this Declaration
||and the easement of enjoyment created hereby, and to acquire property encumbered by |
|a lien or liens of a mortgage or deed of trust; provided that any such mortgage of the |
'|Common Area must state that it is subject to this Declaration and the easement of
Ienjoyment created hereby and shall not be in conflict with its designation as "open
|| space™;

: (f) the right of the Association at any time, or upon dissolution of the
‘Association, and consistent with the then-existing zoning ordinances of Fairfax County,
Virginia (the "County") and its designation of the Common Area as "open space”, to .
‘dedicate or transfer all or any part of the Common Area to an organization conceived and
organized to own and maintain common open space, or, if such organization will not
accept such a transfer, then to the County or other appropriate governmental agency, or,
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if such a transfer is declined, then to another entity in accordance with the laws governing
the same, for such purposes and subject to conditions as may be agreed to by the
Members. Except in the case of dissolution, any such dedication or transfer shall have
the assent of at least two-thirds (2/3) of each class of Members entitled to vote and who.
are voting in person or by proxy at a meeting duly called for this purpose at which a
quorum is present, written notice of which shall be sent to all Members not less than
twenty-five (25) days nor more than fifty (50) days in advance of the meeting setting forth
the purpose of the meeting. Upon such assent and in accordance therewith, the officers
of the Association shall execute the necessary documents. The resubdivision or

the Association shall not be deemed a transfer within the meaning of this Article;

(@) the right of the Association to grant, with or without payment to the
Association, licenses, rights-of-way and easements through or over any portion of the

damage to ‘any improvements, structures or installations located upon the Common Area
without the payment of damages, including severance or resuiting damages, if any, to the
Association absent the Association's consent;

(h)  the right of the Association to lease the Common Area; and

' adjust the boundary lines of the Common Area as either deems necessary for the orderly
development of the subdivision.

to the Common Area and facilities to the members of its immediate household, its tenants

to such Lot, every Owner covenants that should the Owner desire to rent its Lot, the
rental agreement shall contain specific conditions which require the tenant to abide by all

‘covenants that the tenant will be provided a complete set of all Association covenants,
rules and regulations.

ARTICLE V
ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of Assessments. The
‘| Declarant covenants, for each Lot owned, and each Owner of any Lot by acceptance of a
.1deed therefor, whether or not it shall be so expressed in ‘any such deed or other
mstrument of conveyance, is deemed to covenant and agree to pay to the Association:

(i) the right of the Declarant or the Association to resubdivide and/or

adjustment of the boundary lines of the Common Area and the granting of easements by .

: Common Area. :The foregoing shall not be construed, however, to permit acquisition of or

Section2.  Delegation of Use. Any Member may delegate its right of enjoyment :

or contract purchasers who reside on the Member's Lot. However, by accepting a deed: '

|| Association covenants, rules and regulations, and any Owner desifing to rent a Lot further

(a) Annual Assessments (as hereinafter defined) or charges, and (b) Special

|Assessments (as hereinafter defi ined) for capital improvements or other specified items.
| /Such assessments are to be established and collected as hereinafter provided. The
Assocnatlon s Annual and Special Assessments, together with interest thereon and costs
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of collection thereof, as hereinafter provided, shall be a charge on the Lot and shall be a
continuing lien upon the Lot against which each assessment is made. Each such
assessment, together with interest, late fees, costs, and reasonable attorneys' fees, shall
also be the personal obligation of the person who was the Owner of such Lot at the time.
the assessment fell due and shall not be the personal obligation of a successor in interest
unless expressly assumed by such successor. The Annual and Special Assessments,
when assessed for each year, shall become a lien on the Lot in the amount of the entire
Annual or Special Assessment, but shall be payable upon resolution of the Board of
Directors, in equal installments collected on a monthly, bi-monthly, quarterly, semi-annual
or annual basis.

. Section 2.  Purpose of Assessment. The assessments levied by the Association
|| shall be used to promote the recreation, health, safety and welfare of the residents and
'(Owners of the Property, for the improvement and maintenance of the Common Area,
\{including but not limited to the payment of taxes, construction of improvements and
|| maintenance of services and facilities devoted to these purposes or related to the use
'and enjoyment of the Common Area or other property which the Association has the
obligation to maintain, and for such other purposes as the Board of Directors may
determine to be appropriate.

[
|
|

|
|
|
|
|

¥ Section 3.  Annual Assessment.
I

-' (@)  The Association must levy in each of its fiscal years an annual
.' ‘ assessment (the "Annual Assessment"), against each Lot. The amount of such Annual .
‘iAssessment shall be established by the Board of Directors and written notice of such |
'| shall be sent to every Owner at least thirty (30) days in advance of the commencement of °
\ | each Annual Assessment period. The Annual Assessment shall become applicable as to
'jall Lots within a Section of the Property (as such Section is shown on a recorded
| subdivision plat) on the first day of the month following the first conveyance of a Lot within
| that Section to an Owner who is not the Declarant. The first Annual Assessment shall be
i | adjusted according to the number of months remaining in the calendar year.

‘ (b)  The amount of the Annual Assessment shall be determined

|| by the Board of Directors according to its estimate of the cost of providing services or. |
| !rights of use which are common to all of the Lots. '
]
“' Section4.  Special Assessment. In addition to the Annual Assessment
'|authorized above, the Association may levy, in any assessment year, a special
-'assessment applicable to that year only for the purpose of defraying, in whole or in part,
/Ithe cost of any construction, reconstruction, repair or replacement of capital
[improvements upon the Common Area, including the fixtures and personal property -
| related thereto, or for any other specified purpose (the "Special Assessment”). The
| Special Assessment shall be levied against all of the Lots in each Section which benefit
/from the Special Assessment, pro rata according to each Section's benefit. The amount .
-of the Special Assessment shall be the same for each Lot in any Section but need not be |
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uniform with the Special Assessment imposed on Lots in other Sections. To be effective,
any such assessment shall have the assent of more than two-thirds (2/3) of the votes of
each class of Members within the affected Section, who are entitled to vote and who are
voting in person or by proxy at a meeting duly called for this purpose at which a quorum is
present, written notice of which setting forth the purpose of the meeting shall be sent to all
members not less than thirty (30) days nor more than sixty (60) days in advance of the

meeting.

Section 5.  Quorum for any Action Authorized Under Section 4. At the first
calling of a meeting under Section 4 of this Article, the presence at the meeting of
Members or proxies entitled to cast sixty percent (60%) of all the votes of each class of
Members shall constitute a quorum. If the required quorum does not exist at any such
meeting, another meeting may be called subject to the notice requirements set forth in
Section 4 and to applicable law, and the required quorum at any such subsequent
meeting shall be-one-half (1/2) of the required quorum at the preceding meeting. No such
subsequent meeting shall be held more than sixty (60) days following the preceding

meeting.

Section 6.  Working Capital Assessment. In addition to the Annual and Special
Assessments authorized above, the Association shall establish and maintain a working
capital fund. At each settlement on the initial sale by a Declarant of a Lot for which a
residential use permit has been issued, the purchaser of such Lot shall pay to the
Association a one-time working capital assessment in an amount equal to one-sixth
(1/6th) of the Annual Assessment for said Lot. Such working capital assessment shall not
be considered an advance payment of an Annual Assessment.

uniform rate for all Lots, except for unoccupied Lots owned by the Declarant, and the
Special Assessments shall be fixed at a uniform rate for all Lots within each affected
Section (but may be different amounts for Lots within different Sections), except for
unoccupied Lots owned by the Declarant. Any unoccupied Lots owned by the Declarant

shall be exempt from assessment.

Section 8. Notice of Assessment and Certificate. Written notice of the Annual

demand at any time, furnish a certificate in writing signed by an officer or authorized

\certificates.  Such <certificates shall be conclusive evidence of payment of any
assessment therein stated to have been paid.

-i Section 9. Remedies of the Association in the Event of Default. If any |

Section 7. Rate of Assessment. The Annual Assessment shall be fixed at a.

Assessments shall be sent to every Member. The due dates for payment of the Annual
| Assessments shall be established by the Board of Directors. The Association shall, upon

agent of the Association setting forth whether the assessments on a specified Lot have ;
|been paid. A reasonable charge may be made by the Board.for the issuance of these '

‘assessment pursuant to this Declaration is not paid within thirty (30) days after its due |
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date, the assessment shall bear interest from the date of delinquency at the judgment
rate provided for in the Code of Virginia. In addition, in its discretion, the Association may:

f

| (@)  impose a penalty or late charge as previously established by rule;

; (b)  bring an action at law against the Owner personally obligated to pay
| the same and/or foreclose the lien against the Lot, and interest, costs and reasonable
attorneys' fees of any such action shall be added to the amount of such assessment. A
suit to recover a money judgment for nonpayment of any assessment levied pursuant to
this Declaration, or any installment thereof, may be maintained without perfecting,
foreclosing or waiving the lien provided for herein to secure the same;

' (c)  suspend a Member's voting rights, right to hold an office within the
- | Association, and right to use recreational facilities or nonessential services offered by the

|| Association to the extent that access to the Member's Lot through the Common Area is
|| not precluded. No assessment shall be refunded in the event of suspension; and

(d)  accelerate the due date of the unpaid assessment so that the entire
 balance shall become due, payable and collectible.

;' No Owner may waive or otherwise escape liability for the assessments provided
[for herein by non-use of the Common Area or facilities, abandonment of its Lot, or the

fallure of the Association or the Board of Directors to perform their duties.

I
Section 10. Subordination of the Lien to Mortgages. The lien of the assessments

.!provided for herein shall be subordinate to the lien of any properly recorded first trust or
mortgage if such first trust or mortgage was recorded before the delinquent assessment
'was due. Sale or transfer of any Lot shall not affect the assessment lien. However, the
|sale or transfer of any Lot pursuant to a foreclosure of a first trust or mortgage, or any
|| conveyance in lieu thereof, shall extinguish the lien of such assessments as to payment
I  thereof which became due prior to such sale or transfer. No such sale or transfer shall j
_ 1| relieve such Lot from liability for or the lien of any assessments which thereafter become !

Hdue or from the lien thereof. = i
J‘ Section 11. Exempt Property. The following property subject to this Declaration
k ' shall be exempt from the assessments created herein: (a) all property dedicated to and _
I‘accepted by a local public authority; and (b) the Common Area; however, no land or ;
1 improvements devoted to dwelling use shall be exempt from said assessments.

|
I
|
11

. Section. 12. Reserves for Replacements. The Association shall establish and .
. maintain a reserve fund for the maintenance, repair and replacement for those parts of
./ the Common Area and improvements located thereon which may be replaced or require

maintenance on a periodic basis by the allocation and payment to such reserve fund of
an amount to be designated from time to time by the Board of Directors, which reserve -
fund shall be sufficient, in the sole opinion of the Board of Directors, to accommodate .
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such future maintenance, repair and replacement and which shall be a component of the
Annual Assessment. Such reserves shall be payable in regular installments rather than
by Special Assessment. Such fund shall be conclusively deemed to be a common
expense of the Association and may be deposited with any banking institution, the
accounts of which are insured by any state or by any agency of the United States of
America or may, in the discretion of the Board of Directors, be invested in obligations of,

improvements within the Common Area, including but not limited to sidewalks, parking
areas, streets or roadways developed as a part of the Property, equipment replacement,
and for start-up expenses and operating contingencies of a nonrecurring nature relating to

appropriate. The proportional interest of any Member in any such reserves shall be

assigned or transferred or otherwise separated from the Lot to which it appertains and
shall be deemed to be transferred with such Lot.

[ ARTICLE VI
RESTRICTIVE COVENANTS

except as provided in Section 19 hereof. The Declarant reserves the right, pursuant to a

| | Dwelling Unit. -

|i'altered or externally improved on any Lot until the plans and specifications, including

| design, elevation, material, shape, height, color and texture, and a site plan showing the
| llocation of all improvements with grading modifications, shall be filed with and approved

e e Wb e e e TS )

or fully guaranteed as to principal by, the United States of America. The reserve for
replacement of the Common Area may be expended only for the purpose of effecting the -
replacement of the Common Area, major repairs to, replacement and maintenance of any

the Common Area. The Association may establish such other reserves for such other
|purposes as the Board of Directors may from time to time consider to be necessary or

considered an appurtenance of the Member's Lot and shall not be separately withdrawn,

Section 1.  The Property shall be used exclusively for residential purposes ‘

recorded subdivision or resubdivision plat, to alter, amend, and change any ot line or |
subdivision plan or plat. No building shall be erected, altered, placed or permitted to
remain on any Lot other than one Dwelling Unit and appurtenant structures, approved by
'the Association and appropriate County authorities, for use solely by the occupant of the .'

Section 2. No structure or addition to a structure shall be erected, placed, _

I’in writing by the Architectural Review Board, and, if required, by appropriate County

I\shall include, but not be limited to, any building or portion_ thereof, wall, deck, play
!quuipment, greenhouse, skylight, solar panel, fence, pool, pavement, driveway or
| 'appurtenances to any of the aforementioned.

!1 Section 3.  No clothing, laundry or wash shall be aired or dried on any portion of
'the Property within public view.

| Section4.  No fence, wall, tree, hedge or shrub shall be maintained in such a
‘manner as to obstruct sight lines for vehicular traffic.
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Section 5. An Owner shall, at all times, maintain ifs property and all
appurtenances thereto in good repair and in a state of neat appearance. All grassy areas
|| of a lawn shall be kept mowed and shall not be permitted to grow beyond a reasonable

height. Except as required for proper sight lines, no tree of a diameter of more than four
(4) inches measured two (2) feet above ground level shall be removed without the
approval of the Architectural Review Board.

Section 6. No noxious or offensive activity shall be carried on upon the
Property, nor shall anything be done or placed thereon which is or may become an
annoyance or nuisance to the neighborhood. No exterior lighting on a Lot shall be
directed outside the boundaries of the Lot. .

!_' Section 7. The only signs permitted on the Property shall be customary home
||and address signs and real estate sale or lease signs which have received the prior |
|wr|tten approval of the Architectural Review Board ("Permitted Signs"). No more than
| ‘one (1) Permitted Sign shall be displayed to public view on any Lot and must be less than
or equal to two (2) square feet in total surface area and may not be illuminated. All
‘ Permitted Signs advertising the property for sale or rent shall be removed within three (3)
'|days from the date of the conveyance of the Lot or of the execution of the lease

|I | agreement, as applicable.
|
| Section 8.  No domesticated or wild animal shall be kept or maintained on any .
|| Lot, except for common household pets such as dogs and cats which may be kept or
|| maintained, provided that they are not kept, bred or maintained for commercial purposes
" and do not create a nuisance or annoyance to surrounding Lots or the neighborhood and
| are kept in compliance with applicable governmental ordinances. Law enforcement and
‘ ‘animal control personnel shall have the right to enter the Property-to enforce local animal
| control ordinances. :

[

¥ Section8.  Trash shall be collected and stored in trash receptacles only and not :
solely in plastic bags. Trash and garbage receptacles shall not be permitted to remain in
‘ public view except on days of trash collection, except those receptacles designed for |
|trash accumulation located in the Common Area. No accumulation or storage of litter, |
| new or used building materials, or trash of any kind shall be permltted on the exterior of
Iany Dwelling Unit. "

| Section 10. To the extent not inconsistent with federal law, exterior television and
|other antennae, including satellite dishes, are prohibited, unless approved in writing by -
. the Architectural Review Board. The Architectural Review Board shall adopt rules for the
|installation of such antennae, which rules shall require that antennae and satellite dishes
'be placed as inconspicuously as possible and screened from view; provided, however,
“'that all such rules relating to antennae and satellite dishes shall not unreasonably delay
installation, interfere with reception or increase the cost. It is the intent of this provision °
that the Architectural Review Board shall be able to strictly regulate exterior antennae and
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or kept in violation of the covenants contained within this Article, upon twenty-four (24)

satellite dishes to the fullest extent of the law and should any regulations adopted herein
or by the Architectural Review Board conflict with federal law, such rules as do not conflict
with federal law shall remain in full force and effect.

Section 11. No person shall paint the exterior of any building, or portion thereof,
a color different than the original color of said building or portion thereof without the
proposed color having been first approved in writing by the Architectural Review Board.

Section 12. The exteriors of all structures, including, without limitation, walls,
doors, windows and roofs, shall be kept in good maintenance and repair. No structure
shall be permitted to stand with its exterior in an unfinished condition for longer than six
(6) months after the commencement of construction. in the event of fire, windstorm or |
other damage, the exterior of a structure shall not be permitted to remain in a damaged |
condition for longer than three (3) months, unless expressly excepted by the Board in

writing.

Section 13. No fence or enclosure shall be erected or built on any Lot until first
approved in writing by the Architectural Review Board as to location, height, material and
design. Any fence or wall built on any Lot shall be maintained in a proper manner so as |
not to detract from the value and desirability of surrounding property. {

Section 14. No inoperable, junk, unregistered, unlicensed or uninspected vehicle |
shall be kept on the Property. No portion of the Property shall be used for the repair of a
vehicle.

Section 15. No commercial or industrial vehicle, such as but not limited to i
moving vans, trucks, tractors, trailers, vans, wreckers, tow trucks, hearses and buses,
shall be regularly or habitually parked or parked overnight on the Property, except upon
the prior written approval of the Architectural Review Board.

Section 16. No recreational vehicles or equipment, such as but not limited to
boats, boating equipment, travel trailers, camping vehicles or camping equipment shall be }
parked on the Property without the prior, written approval of the Architectural Review |
Board, as to location, size, screening and other relevant criteria. The Association shall

not be required to provide a storage area for these vehicles.
Section 17. The Board of Directors shall have the right to tow any vehicle parked
hours' notice and at the vehicle owner's sole expense.

Section 18.  Any rental agreement for a Dwelling Unit must be for an initial period

of at least six (6) months, must be in writing and must be subject to the rules and
| |regulations set forth in this Declaration and in the other Association documents. Every .
such rental agreement must include a provision stating that any failure by the tenant, its
household members or guests, to comply with the terms of such documents shall be a
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default under the rental agreement, and the Owner shall be responsible for enforcing this

| provision.

Section 19. In accordance with Proffer 6 of approved Rezoning Application RZ-
2001-SU-003, on the subdivision plat and in the Deed -of Subdivision recorded
immediately prior hereto, the Developer provided an open space buffer adjacent to

decks, patios or additions on those Lots may extend into the dimensioned minimum
distance shown on the Property's General Development Plan ("GDP"). The purpose of
this buffer is to conserve and preserve the natural vegetation now existing within the
buffer area; to preclude the construction of fences or other structures therein except for
’necessary utilities as approved by the County's Department of Public Works and
Environmental Services; and to preclude other disturbances except for (a) removal of
| diseased, dead, dying or hazardous trees or parts thereof; and (b) selected maintenance
' to remove nox10us and poisonous weeds. -

! Section 20. The provisions of this Article shall not apply to the development of or

| construction of improvements on the Property by the Declarant or its assigns. The
‘Declarant or its assigns may, during its construction and/or sales period, erect, maintain
and operate real estate sales and construction offices, model homes, displays, signs and
specnal lighting on any part of the Property and on or in any building or structure now or
| hereafter erected thereon.

Section 21. The Association shall have the authority to adopt such rules and

ARTICLE Vil

! ARCHITECTURAL REVIEW BOARD

determlned by the Board of Directors. As long as the Declarant owns any Lot within the
|| Property, the Architectural Review Board shall consist of two (2) committees: the New
‘Constructlon Committee and the Modification and Change Committee. When the
|Declarant no longer owns a Lot within the Property, the New Construction Committee

‘1 shall be terminated.

Berkshire Woods along the Property's eastern boundary behind Lots 45 through 50. No

regulations regarding this Article as it may from time to time consider necessary or |
|| appropriate. :

! Section 1.  Composition. The Architectural Review Board shall be comprised of
'|three (3) or more members. Members shall serve staggered three (3) year terms as

Section 2.  Method of Selection. The Developer shall appoint the persons to

Jserve on the New Construction Committee. The Board of Directors shall appoint the :

.persons to serve on the Modification and Change Committee. After the termination of the

‘Class B membership, no member of the Modification and Change Committee may be a
‘Director. The Developer may assign its rights under this Article to a Declarant or non-
:Declarant by a written assignment.
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Section 3.  Removal and Vacancies. Members of the Modification and Change
Committee of the Architectural Review Board may be removed by the Board of Directors
at any time with or without cause. Appointments to fill vacancies in unexpired terms shall
be made in the same manner as the original appointment.

Section4.  Officers. At the first meeting of the Modification and Change |

Committee of the Architectural Review Board following each annual meeting of Members,
the Modification and Change Committee shall elect from among themselves a
chairperson, a vice-chairperson and a secretary who shall perform the usual duties of

their respective offices.

Section 5.  Duties. The Committees of the Architectural Review Board shall
regulate the external design and appearance of the Property and the external design,
appearance and location of the improvements thereon in such a manner so as to
preserve and enhance property values and to maintain harmonious relationships among
structures d@nd the natural vegetation and topography. During the period the Architectural

Review Board is comprised of the two (2) committees described above, the New |

Construction Committee shall regulate all initial construction, development or
improvements on the Property. The Modification and Change Committee shall regulate
all modifications and changes to existing improvements on the Property. In furtherance

' thereof, the Architectural Review Board shall:

(@)  review and approve or disapprove written applications of Owners for.
proposed alterations or additions to Lots;

(b)  periodically inspect the Property for compliance with adopted, written
architectural standards and approved plans for alteration;

(c)  adopt and publish architectural standards subject to the confirmation

|| of the Board of Directors;

(d) adopt procedures for the exercise of its duties; and

()  maintain complete and accurate records of all actions taken by the
Architectural Review Board.

Approval by the Architectural Review Board of a correctly filed application shall not be
deemed to be an approval by applicable governmental authorities nor a waiver of the
applicant's obligation to obtain any required governmental approvals or to comply with

| applicable local ordinances.
i

| approve or disapprove a correctly filed application within forty-five (45) days of the receipt |

Section 6. Failure to Act. In the event the Architectural Review Board fails to

of the application sent by Registered Mail or Certified Mail-Return Receipt Requested,

fiapproval by the Architectural Review Board shall be deemed granted, except for those
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applications for additions or alterations prohibited by this Declaration or the architectural
standards adopted by the Association, in which case no disapproval is necessary to
uphold the prohibition. Failure of the Architectural Review Board or the Board of Directors
to enforce the architectural standards or to notify an Owner of noncompliance with
architectural standards or approved plans for any period of time shall not constitute a
waiver by the Architectural Review Board or the Board of Directors of the enforcement of |

this Declaration at any later date.

Section 7. Enforcement. Any exterior addition, change or alteration made
without application to, and approval of, the Architectural Review Board shall be deemed
to be in violation of these covenants and may be required by the Board of Directors to be
restored to its original condition at the offending Owner's sole cost and expense.

Section 8. Appeal. Any aggrieved party may appeal a decision of the
Architectural Review Board to the Board of Directors by giving written notice of such
appeal to the Association or any director within twenty (20) days of the adverse ruling.

ARTICLE VIlI
EASEMENTS

Section 1. The Declarant grants and the Association reserves a blanket
reasement to the Association, its directors, officers, agents and employees, to any
manager employed by or on behalf of the Association, and to all police, fire, ambulance
|| personnel and all similar persons, to enter upon the Property in the exercise of the !
functions provided for by this Declaration, Articles of Incorporation, By-Laws and rules of |
the Association, and in the event of emergencies and in the performance of governmental
functions.

Section 2.  When not an emergency situation or a governmental function, the
rights accompanying the easements provided for in Section 1 of this Article shall be
exercised only during reasonable daylight hours and then, whenever practicable, only. |
after advance notice to, and with the permission of, any Owner or tenant directly affected.

Section 3.  If any improvement on the Property now or hereafter encroaches on
any other portion of the Property by reason of (a) the original construction thereof by the
Declarant or its assigns, which shall include, but not be limited to, any driveway which
encroaches over a Lot's boundary line and draining of rainwater from roofs, (b) deviations
within normal construction tolerances in the maintenance, repair, replacement or
'|reconstruction of any improvement, or (c) the settling or shifting of any land or |
lmprovement an easement is hereby granted to the extent of any such encroachment for

both the encroachment and its maintenance for the period of time the encroachment -
| |exists. The owner of the encroaching improvement shall also have an easement for the
|||m|ted purpose of maintenance of the encroaching improvement. This easement does

not relieve any Owner or any other person from liability for such Owner's or other person's
| negllgence or willful misconduct.
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Section4. The Declarant, its agents and employees shall have a right of
ingress and egress over the Common Area as required for construction on and

development of the Property.

Section 5.  So long as the Declarant owns any Lots within the Property, there is |
reserved to the Declarant a right to grant non-exclusive easements over any Lot or
Common Area for the purposes of installing, repairing and/or maintaining utility lines of
any sort, including but not limited to storm drains and drainage swales, sanitary sewers, |
gas lines, electric lines and cables, water lines, telephone lines, telecommunication lines
and cables, and the like, and for any purpose necessary for the Declarant or its assigns to |
obtain the release of any bonds posted with a municipality, governmental agency or
regulatory agency, and non-exclusive easements over the Common Area to any |
municipal agency or private entity for any other purpose consistent with the "open space"
|| designation thereof.

Section 6.  There is reserved to the Declarant an easement and the right to
grant and reserve easements or to vacate or terminate easements across all Lots and
Common Area as may be required by any governmental agency or authority or utility in
connection with the release of improvement bonds or the acceptance of public streets for
| state maintenance with respect to the Property. .

Section 7.  So long as the Declarant owns any Lots within the Property, there is
reserved to the Declarant a non-exclusive easement over all Lots and the Common Area
for the purposes of correcting drainage, regrading, maintenance, landscaping, mowing
and erecting street intersection signs, directional signs, temporary promotional signs,
entrance features, lights and wall features, and for the purpose of executing any of the
powers, rights, or duties granted to or imposed on the Association herein.

Section 8.  In accordance with Proffer 5 of approved Rezoning Application RZ-
11 2001-SU-003, no structures (other than the Noise Structure, utilities, utility lines, and/or
trails as provided therein) or fences shall be erected in tree save areas, and trees in the
Association's open space areas and tree save areas shall not be disturbed except for (i) !
the removal of diseased, dead, dying, or hazardous trees or parts thereof, and/or (ii) |
selective maintenance to remove noxious and poisonous weeds. '

ARTICLE IX
PARKING

\ The Board of Directors may promuigate such rules and regulations as it deems
| appropriate to regulate the use of any parking areas that may be constructed or
|authorized on the Common Area for the benefit of the Owners, which. rules and
| regulations may include assignment of parking spaces for Owners and/or visitors and the
!towing of any vehicles parked in violation of such assignment, in fire lanes and in
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designated "No Parking" spaces, with no notice of towing required and at the vehicle
owner's sole expense.

ARTICLE X
PARTY WALLS

Section 1.  General Rules of Law to Apply. Each wall which is built as a part of
the original construction of the homes upon the Property and placed on the dividing line
between Lots shall constitute a party wall, and, to the extent not inconsistent with the
| provisions of this Article, the general rules of law regarding party walls and liability for
property damage due to negligence or willful acts or omissions shall apply thereto.

|
| Section 2. Sharing of Repair and Maintenance and Destruction by Fire or Other
f Casualty. If any such party wall is damaged or destroyed by fire or other casualty or by

'some cause other than the act of one of the adjoining Owners, its agents, family,
| lhousehold or guests (including ordinary wear and tear and deterioration from lapse of
| [time), then in such event both such adjoining Owners shall proceed forthwith to rebuild or
'repair the same to as good a condition as formerly, in proportion to their respective uses
of the party wall.

-! Section 3.  Repairs for Damage Caused by One Owner. If any such party wall is
damaged or destroyed through the act of one adjoining Owner, its agents, family,
'household or guest, whether or not such act is negligent or otherwise culpable, so as to
deprive another adjoining Owner of the full use and enjoyment of the wall, then the former
'shall forthwith proceed to rebuild and repair the same to as good a condition as formerly,
| without cost to the adjoining Owner. :

' these restrictive covenants and of any building code or similar regulations or ordinances,

'1any Owner proposing to modify, make additions to or rebuild its Dwelling Unit in any

'manner which requires the extension or other alteration of any party wall shall first obtain
the written consent of the adjoining Owner, whose consent shall not be unreasonably
withheld. If the adjoining Owner has not responded in writing to the requesting Owner
-'iwithin twenty-one (21) days of its receipt of the request, such consent of the adjoining
‘Owner shall be deemed received.

| Section 5.  Right to Contribution Runs with the Land. The right of any Owner to
contribution from any other Owner under this Article shall be appurtenant to the land and
: ishall pass to such Owner's successors in title.

3 Section 6.  Dispute. In the event of a dispute between Owners with respect to
' the repair or rebuilding of a party wall or with respect to the sharing of the cost thereof,
‘then upon written request of one of such Owners addressed to the Association, the
-matter shall be submitted to the Board of Directors, who shall decide the dispute.
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ARTICLE XI
POWERS AND DUTIES OF THE ASSOCIATION

Section 1.  Discretionary Powers and Duties. The Board of Directors, on behalf |
of the Association, shall have all powers for the conduct of the affairs of the Association
which are enabled by law and not specifically reserved to Members or the Declarant,
including but not limited to the following powers and duties, which may be exercised in its
discretion:

(@)  to enforce any covenants or restrictions which are imposed by the |
terms of this Declaration or which may be imposed on any part of the Property. Nothing '
contained herein shall be deemed to prevent the Owner of any Lot from enforcing any 5
building restriction in its own name. The right of enforcement shall not serve to prevent '
such changes, releases or maodifications of the restriction or reservations placed upon any
|| part of the Property by any party having the right to make such changes, releases or |
modifications in the deeds, contracts, declarations or plats in which such restrictions and '
reservations are set forth; and the right of enforcement shall not have the effect of
preventing the assignment of those rights by the proper parties wherever and whenever
such right of assignment exists. Neither the Association nor the Board of Directors shall |
’have a duty to enforce the covenants by an action at law or in equity if, in its or their
opinion, such an enforcement is not in the Association's best interest. The expenses and
costs of any enforcement proceedings shall be paid out of the general fund of the |
Association as herein provided for; provided, however, that the foregoing authorization to
||use the general fund for such enforcement proceedings shall not preclude the |
Association from collecting such costs from the offending Owner ‘

(b) to provide such light as the Association may deem advisable on
streets and the Common Area and to maintain any and all improvements, structures or
|| facilities which may exist or be erected from time to time on the Common Area;

|

H (c)  to build facilities upon the Common Area;

I

“ (d) to use the Common Area and any improvements, structures or |
[facilities erected thereon, subject to the general rules and regulations established and |
prescrlbed by the Association and subject to the establishment of charges for their use;

| (e) to mow and resow the grass and to care for, spray, trim, protect,
Ilplant and replant trees, shrubs and other landscaping on the Common Area and to pick
' up and remove from the Common Area all loose material, rubbish, filth and accumulation
| of debris; and to do any other thing necessary or desirable in the judgment of the
'Assomabon to keep the Common Area in neat appearance and i in good order, :

i (f) to exercise all rights, responsibilities and control over any easements .
“'which the Association may from time to time acquire, including but not limited to those
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easements specifically reserved to the Association in the Artlcles entitled "Easements"”
herein;

: ,|. (@) to create, grant and convey easements and licenses upon, across,
‘| over and under all Common Area, including but not limited to easements for the
installation, replacement, repair and maintenance of utility lines serving the Property;

(h)  to create subsidiary corporations in accordance with Virginia law;

(i) to employ counsel and institute and prosecute such suits as the
Association may deem necessary or advisable, and to defend suits brought against the
Association;

‘ ) to retain as an mdependent contractor or employee a manager of the |

Assocnatlon and: such other employees or independent contractors as the Board deems
J necessary,” and to prescribe the duties of employees and’ scope of services of |
| ‘ ‘ independent contractors;

i|- (k) to enter (or have the Association's agents or empioyees enter) on
| any Lot to perform emergency repairs or to do other work reasonably necessary for the |
' proper maintenance or protection of the Property,

‘ )] to enter (or have the Association's agents or employees enter) on
| any Lot to maintain the yard thereof if such is duly authorized by the Board of Directors;

b
|
|
I
|1

\ (m) to enter (or have the Association's agents or employees enter) on

|| any Lot to repair, maintain or restore the Lot, all improvements thereon, and the exterior |
' of the Dwelling Unit and any other improvements located thereon if such is not performed
"by the Owner of the Lot, and to assess the Owner of the Lot the costs thereof, such '
f assessment to be a lien upon the Lot equal in priority to the lien provided for in the Article .

| entitled "Creation of the Lien and Personal Obligation of Assessments" herein; provided,
I ' however, that the Board of Directors shall only exercise this right after giving the Owner
‘ ‘ ' written notice of its intent at least fourteen (14) days prior to such entry;

_ (n)  to resubdivide and/or adjust the boundary lines of the Common Area |

IIbut only to the extent such resubdivision or adjustment does not contravene the
! | requirements of zoning and other ordinances applicable to the Property;

li (0) to adopt, publish and enforce rules and regulations governing the _?
‘use of the Common Area and facilities and with respect to such other areas of :
responSIblhty assigned to it by this Declaration, except where expressly reserved hereinto !
-the Members. Such rules and regulations may grant to the Board of Directors the power !

./to suspend a Member's voting rights and the Member's right to use recreational facilities -

. or non-essential services for non-payment of assessments and to assess charges against
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Members for violations of the provisions of the Declaration or rules and regulations, as
provided for in the Virginia Property Owners Association Act; and

(p)  to declare the office of a member of the Board of Directors vacant in
the event such member shall be absent from three (3) consecutive regular meetings of

the Board of Directors.

Section 2. Mandatory Powers and Duties. The Association shall exercise the
following powers, rights and duties:

(a) to accept title to the Common Area and to hold and administer the
Common Area for the benefit and enjoyment of the Owners and occupiers of Lots, and to
cause the Common Area and facilities to be maintained in accordance with the standards
| adopted by the Board of Directors;

(b) to transfer part of the Common Area to or at the direction of the
Declarant, for the purpose of adjusting boundary lines or otherwise in connection with the
orderly subdivision or development of the Property, but only to the extent such
resubdivision or adjustment does not contravene the requirements of zoning and other

ordinances applicable to the Property;

(c) after the termination of the Class B membership, to obtain and
maintain without interruption liability coverage for any claim against a director or officer for
the exercise of its duties and fidelity coverage against dishonest acts on the part of
directors, officers, trustees, managers, employees or agents responsible for handling
funds collected and held for the benefit of the Association. The fidelity bond shall cover
the maximum funds that will be in the custody of the Association or its management agent

equal to the sum of three (3) months' Annual Assessment of all Lots in the Property plus
the Association's reserve funds, if any;

(d) to obtain and maintain without interruption a comprehensive
coverage of public liability and hazard insurance covering the Common Area and
easements of which the Association is a beneficiary, if available at reasonable cost. Such
insurance policy shall contain a severability of interest clause or endorsement which shall

Association or other Owners. The scope of coverage shall include all coverage in kinds
! and amounts commonly obtained with regard to projects similar in construction, location
and use. Further, the public liability insurance must provide coverage of at least
' | $1,000,000.00 for bodily injury and property damage for any single occurrence;
|
:! (e) to provide for the maintenance of any and all (i) improvements,
| structures or facilities which may exist or be erected from time to time on the Common
"Area including but not limited to street lights (including the payment of utility costs
therefor) recreational facilities, entrance ways and entrance areas, (ii) easement areas of
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responsibility, (iii) facilities, including but not limited to fences and signs authorized by the
Association and erected on any easements granted to the Association, and (iv) street
lights that may be constructed within the rights-of-way of any public streets within or
adjacent to the Property and which the Commonwealth of Virginia or the County requires
| | the Association to maintain (including the payment of utility costs therefor);

)] to pay all proper bills, taxes, charges and fees on a timely basis;

(9) to maintain its corporate status; and

(h)  in accordance with Proffer 5 of approved Rezoning Application  RZ-
1| 2001-SU-003, at the time of bond release the Association shall continue the provision of a
tree maintenance program for the replanting areas adjacent to the Noise Structure to
ensure that the plantings are established and maintained as determined by the County's
Urban Forestry Division. This obligation shall include semi-annual site inspections with
the Association and the Urban Forester to verify that all installed landscaping remains
viable. This obligation shall terminate two years after planting. ‘

ARTICLE XlI
RIGHTS OF MORTGAGEES

All Mortgagees shall have the following rights:

Association of the following:

| | portion of the Common Area or the Lot that is the security for the indebtedness due the
Mortgagee;

(b) any default in the performance of any obligation under this
Declaration or related Association documents by the Owner of a Lot that is the security for
the indebtedness due the Mortgagee which is not cured within sixty (60) days after the
Owner’s receipt of notice of the default;

! (c) any lapse, cancellation or material modification of any insurance
policy or fidelity bond maintained by the Association

i (d)  any proposed action that would require the consent of a specified |

- i : percentage of Mortgagees.

|| Section 2. Unpaid Assessments. Any Mortgagee, who obtains title to a Lot

‘I pursuant to the remedies provided in its mortgage or deed of trust or foreclosure of the

 mortgage or deed of trust or deed in lieu of foreclosure, will not be liable for such Lot's
§ 21

which the Association is the beneficiary and for which it has the maintenance

Section-1.  Notice. A Mortgagee shall be given written notice from the -

(@) any condemnation or casualty loss that affects either a material |



unpaid dues or charges which accrue prior to the acquisition of title to the Lot by the
Mortgagee.

Section 3. Books and Records. A Mortgagee shall have the right to examine
and copy at its expense the books and records of the Association during normal business
hours and upon reasonable notice to the Association.

Section4.  Notice. As set forth in this Article, Mortgagees shall have the right,
upon request, to receive notice of (a) the decision of the Owners to abandon or terminate
the Planned Unit Development (as defined by the Federal National Mortgage
Association); (b) any material amendment to the Declaration, the By-Laws or the Articles
of Incorporation; and (c) if professional management has been required by a Mortgagee,
the decision of the Association to terminate such professional management and assume
self-management. .

Section5.  Rights. Provided that improvements have been constructed in the
Common Area and provided that a Mortgagee gives written notice to the Association that
it has relied on the value of the improvements in making a loan on a portion or all of the
Property, then such Mortgagee shall be further entitied to the foliowing rights:

(a)  Subject to the right of the Declarant to annex additional areas as
provided in the Article entitled "General Provisions" herein, uniess at least sixty-seven
percent (67%) of the total allocated votes in the Association and Mortgagees representing

at least fitty-one percent (51%) of those Lots that are subject to mortgages or deeds of :

trust have given their prior written approval, the Association shall not:

(i) fail to maintain fire and extended coverage insurance on

|insurable parts of the Common Area or other Association property on a current

replacement cost basis in an amount not less than one hundred percent (100%) of the
insurable value, based on current replacement costs, not including land value;

(i) use hazard insurance proceeds for losses to the Common
Area or other Association property for other than the repair, replacement or reconstruction
of such property;

(i)  add or amend any material provision of this Declaration or

|| related Association documents concerning the following:

(1) voting rights of any Member;

(2) increases in assessments that raise the previously assessed amount |
by more than twenty-five percent (25%), assessment liens, or the priority of assessment

Ilens
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(3)  reductions in reserves for maintenance, repair and replacement of
those parts of the Common Area that may be replaced or require maintenance on a
periodic basis;

(4)  insurance or fidelity bonds;

(5)  responsibility for maintenance and repair of the Property;

(6)  annexation or withdrawal of property to or from the Property (other g
than annexation or withdrawal of those properties referred to in the Article entitied
"General Provisions" herein); ‘

(7) - imposition of any restriction on the leasing of Dwelling Units; J

~ (8)  imposition of any right of first refusal or similar restriction on the right ]
of an Owner to sell, transfer or otherwise convey its property;

(9) a decision by the Association to establish self-management when |
professional management has been required previously by a Mortgagee; |

(10) restoration or repair of the Property after damage or partial |
condemnation; |

(11) reallocation of interests in the Common Area or rights to its use;
except as provided in the Articles entitled "Voting Rights" and "Property Rights" herein; |

(12) termination of the legal status of the Association after substantial
|| destruction or condemnation of the subdivision occurs; and '

(13) any provisions that are for the express benefit of Mortgagees.

(v) by act or omission seek to abandon, partition, subdivide,
encumber, sell or transfer the Common Area. The resubdivision and/or adjustment of
boundary lines of the Common Area and the granting of easements by the Association |

|

shall_ not be deemed a transfer or subdivision within the meaning of this clause. l
|

(v) by act or ‘omission waive or abandon any scheme of '
regulations or their enforcement pertaining to the architectural design or the exterior |
|

'appearance of Dwelling Units and their appurtenances, the exterior maintenance of
| Dwelling Units and their appurtenances, the maintenance of the Common Area, common
! %fences and driveways and the upkeep of lawns and plantings in the Property. '
4 An addition or amendment to this Declaration or related Association documents
1 shall not be considered material if it is for the purpose of clarification or correcting errors. |-
'|A Mortgagee who receives a written request to approve additions or amendments who
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| does not deliver or post to the requesting party a negative response within thirty (30) days
of receipt of such request shall be deemed to have approved such request.

(b) A Mortgagee may, jointly or singly, pay taxes or other charges which
are in default and which may or have become a charge against the Common Area and
may pay overdue premiums on hazard insurance policies or secure new hazard
insurance coverage upon the lapse of a policy for such Common Area. The Mortgagee
making such payments shall be owed immediate reimbursement therefor from the

Association.

(c) In the event that there is a condemnation or destruction of the
Common Area or other Association property, to the extent practicable, condemnation or
insurance proceeds shall be used to repair or replace the condemned or destroyed

property.

“ (d)  Should there be excess insurance or condemnation proceeds after
the renovation, repair or reconstruction called for herein, such excess proceeds may be
distributed equally to the Owners, apportioned equally by Lot; subject, however, to the
priority of a Mortgagee with regard to the proceeds applicable to the Lot securing said
Mortgagee and in accordance with Virginia law.

(e)  The Association must provide an audited financial statement for the
preceding fiscal year to a Mortgagee upon its written request. '

1)) Eligible Mortgagees representing at least sixty-seven percent (67%)
of the votes of the mortgaged Lots must consent to the termination of the legal status of
the Association for reasons other than substantial destruction or condemnation of the

Property.
renovation of any damage to the Common Area unless a decision not to repair;
reconstruct or renovate is approved by a majority of the Mortgagees.

ARTICLE Xl
GENERAL PROVISIONS

Section 1.  Enforcement. The Association or any Owner shall have the right to

. ||enforce, by a. proceeding at law or in equity, all restrictions, conditions, covenants,
| [reservations, easements, liens and charges now or hereafter imposed by the provisions

|| of this Declaration or other Association documents unless such right is specifically limited.
| Failure by the Association or by any Owner to enforce any right, provision, covenant or
' |condition which may be granted by this Declaration shall not constitute a waiver of the
‘ right of the Association or an Owner to enforce such right, provision, covenant or
| condition in the future. Al rights, remedies and privileges granted to the Association or
'Jiany Owner pursuant to any term, provision, covenant or condition of the Declaration shall
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be deemed to be cumulative and the exercise of any one or more thereof shall not be
deemed to constitute an election of remedies nor shall it preclude the party exercising the
same from exercising such privileges as may be granted to such party by this Declaration
or at law or in equity.

Section 2.  Severability; Headings; Conflict. Invalidation of any one of the
provisions of this Declaration by judgment or court order shall in no way affect any other
provision, which shall remain in full force and effect. Titles of paragraphs are for
convenience only and are not intended to limit or expand the covenants, rights or

Incorporation and this Declaration, the Articles of Incorporation shall control; in the case
of any conflict between this Declaration and the By-Laws, this Declaration shall control.

Section 3.  Duration; Amendment. The covenants and restrictions of this
Declaration shall run with and bind the land and shall inure to the benefit of and be
enforceable by the Association or the Owner of any Lot subject to this Declaration, their
respective legal representatives, heirs, successors and assigns, unless such right is
specifically limited, for a term of twenty (20) years from the date this Declaration is
recorded, after which time the covenants and restrictions of this Declaration shall be
automatically extended for successive periods of twenty (20) years each. The covenants

executed and acknowledged by the Association (in the manner required by law for the
execution and acknowledgment of deeds) and recorded among the appropriate land:

records.

Section4.  Special Amendment. Notwithstanding anything herein to. the
contrary, the Declarant may unilaterally amend this Declaration for any reason prior to the
first conveyance of a Lot to an Owner other than the Declarant and thereafter may make
any amendment required by any of the federal mortgage agencies, such as the Veterans
Administration, Federal Housing Administration, Federal National Mortgage Association,

agencies, as a condition of the approval of this Declaration, by the execution and
recordation of such amendment following notice to all Members.

Section 5.  Waiver. The Declarant, as the present most interested party in
maintaining the high quality of development which by these covenants is sought to be

| the herein contained restrictions as it may deem best, as to any one or more of the Lots,

obligations expressed therein. In the case of any conflict between the Articles of

and restrictions of this Declaration may be amended in whole or in part with the assent of |
at least sixty-seven percent (67%) of the Members. Any amendment must be properly '5

or Federal Home Loan Mortgage Corporation, or by the applicable local governmental’

assured for the Property, hereby expressly reserves unto itself (so long as these f
 restrictions are in effect), the unqualified right to waive or alter from time to time such of

1 which waiver or alteration shall be evidenced by the mutual written consent of the
' Declarant and the then-Owner of the Lot as to which some or all of said restrictions are to
| be waived or altered; such written consent to be duly acknowledged and recorded among

. the land records of Fairfax County, Virginia.
Wi
[
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Section 6.  Annexation of Additional Property. The Association may annex
additional areas and provide for maintenance, preservation and architectural control of
Lots and Common Area within such areas, and so may add to its membership under the
provisions of the Article entitled "Membership" herein, with the written consent of at least
sixty-seven percent (67%) of each class of Members. Provided, however, that during the
seven (7) year period commencing with the date of recordation of this Declaration, no
such consent is required for the annexation by the Declarant of all or any part of the real
property adjacent to the Property or divided from it by a public street.

Section 7.  Withdrawable Real Estate.

(@) The Declarant shall have the unilateral right, without the
consent of the Class A Members or any Mortgagee, to execute and record an
amendment to this Declaration withdrawing any portion of the Property on which Dwelling
Units have not been constructed; provided, however, that not more than five (5) years
have lapsed since the date such property was subjected to this Declaration. '~

(b)  Upon the dedication or the conveyance to any public entity or
authority of any portion of the Property for public purposes, this Declaration shall no
longer be applicable to the land so dedicated or conveyed. ' :

Section 8.  Management Contracts. For such time as the Declarant has Class B
membership status, the Declarant shall have the right to enter into professional
management contracts on behalf of the Association for the management of the Property
for terms not to exceed one (1) year; provided, however, that the Association shall have
the right to terminate such contracts, with or without cause, upon thirty (30) days' written
notice to the other party and without payment of a termination fee.

Section 9.  Dissolution. The Association may be dissolved with the assent given
in writing and signed by at least two-thirds (2/3) of each class of Members and in
accordance with Title 13.1, Chapter 10, Article 13 of the Code of Virginia. Upon
dissolution of the Association, other than incident to a merger or consolidation, the assets
of the Association, both real and personal, shall be offered to an appropriate public
agency to be devoted to purposes and uses that would most nearly reflect the purposes
‘and uses to which they were required to be devoted by the Association. In the event that
such -offer of dedication is refused, such assets shall be then offered to be granted,
conveyed or assigned to any non-profit corporation, trust or other organization devoted to
similar purposes and in accordance with Virginia law. Any such dedication or transfer of
' |the Common Area shall not be in conflict with then-governing zoning ordinances or the.
i | designation of the Common Area as "open space”.
i
H Section 10. Proffer Requirements. Some of the proffered conditions of
' approved Rezoning Application RZ-2001-SU-003 are addressed within this Declaration as

[follows: Proffer 5 - see Article VIil, Section 8 and Article XI, Section 2(h); and Proffer 6 - |

! 'see Article VI, Section 19.
|' 26



l

WITNESS the following signatures and seals:

HEATHERBROOK DEVELOPMENT COMPANY, LLC
a Virginia limited liability company

By: (SEAL)
Name:
Title:

COMMONWEALTH OF VIRGINIA,
COUNTY OF FAIRFAX, to-wit:

of

;’ j My commission expires:

The foregoing instrument was acknowledged and swomn to before me this __ day |

Notary Public

27

, 2002 by , @s - of
‘, Heatherbrook Development Company, LLC. |



HEATHERBROOK HOMEOWNERS ASSOCIATION
a Virginia non-stock corporation

By: (SEAL) -
Name: Pamela Pereira
Title: President

COMMONWEALTH OF VIRGINIA,
COUNTY OF FAIRFAX, to-wit:

The foregoing instrument was acknowledged and sworn to before me this ____ day
of , 2002 by Pamela Pereira as President of |

Heatherbrook Homeowners Association. |

Notary Public
My commission expires:

|

K

|

|

., | Sto\Pulte\Heatherbrook\Declaration X (07/06/02)
I

| 28
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ARCHITECTURAL GUIDELINES
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LAWN MAINTENANCE

Front, side and rear lawns for the Affordable Dwelling units within the Heatherbrook community
will be maintained by the homeowners association. This maintenance will include mowing,
fertilizing and shrub/tree maintenance.

All other homes within Heatherbrook will be responsible for maintaining their own lawns.



ARCHITECTURAL GUIDELINES

Decks
All decks require prior approval by the Covenants Committee. In order to obtain deck approval,
you will need to submit the following to the Covenants Committee:

* A completed Architectural Modification Form

e Copy of the plan/plat showing house, existing patios, fences, property lines and
location of proposed deck.

e Deck plans to scale showing the existing house, including dimensions, clevation
drawings showing height above grade, railing and stair detail (height, style, picket
size), and material to be used.

» Sample of paint or stain color

Guidelines:
Decks must be maintained in good conditions and be compliant with all governing bodies
building rules and regulations.

Decks shall maintain a setback from all property lines as required by Fairfax County regulations.
Decks shall be constructed of pressure treated wood, other rot resistant wood, or synthetic wood.

LOT 45 THROUGH LOT 50 MAY NOT BE PERMITTED TO HAVE A DECK PER
PROFFER #6.

Exterior Color Changes
Changes made to exterior colors must be approved by the Covenants Committee prior to any
color change. In order to obtain approval, you will need to submit to the Covenants Committee:
e A complete Architectural Modification Form
e Sample of colors
e Location of color change

Guidelines:
Selected colors must be harmonious with the other colors (or materials) used on the structure, i.e.
roofing, trim, brick or siding.



Fences
All fences require prior approval by the Covenants Committee. In order to obtain fence
approval, you will need to submit the following to the Covenants Committee:

* A completed Architectural Modification Form
» Copy of the plan/plat showing house, existing patios, decks, property lines and
location of proposed fence.

Guidelines:
Permitted fence types are 4’ picket, split rail or paddock style fencing only.

The Affordable Dwelling Units may not construct a fence to enclose any area
where the HOA is maintaining the lawn.

All fences must be maintained in good condition.

Fences shall be unpainted and unstained, however, may be treated with a “clear coat
preservative”.

If fencing the entire rear yard is permitted the fence must be on the property line shall not come
forward of the rear plane of the home. No “doubling up” with neighbors fence. if your neighbor
has an existing fence, you must tie in.

Landscaping

Minor landscaping does not require approval.

Major landscaping i.e., changing shape of mulch beds, add/delete a mulch bed, install
landscaping 4 feet or taller, must have prior approval by the Covenants Committee. In order to
obtain approval, you will need to submit the following to the Covenants Committee:

* A completed Architectural Modification Form
e A drawing of location of plant material and type of plant material being used

Guidelines:
Plant material must be harmonious with existing plant materials.



Major Additions (Sunrooms, screened porches, etc)
The owner may submit concept drawings or preliminary drawings plans for the Covenants
Committee and comment before more detailed plans are made. Any preliminary comments are
not to be interpreted as final approved by the Covenants Committee. You will need to submit the
following to the Covenants Committee:

e A complete Architectural Modification Form

e Copy of Site Plan and/or record plat showing location of the proposed addition or

outbuilding, the existing building and setbacks from all property lines

e Detailed construction elevation drawings for all views

e Samples of colors and materials, if different from existing building

e Catalog cut sheets of exterior lighting specifications

e Landscape plan

e Ifavailable, a picture of proposed addition/outbuilding

Guidelines:
The design of the addition or outbuilding must be compatible in scale, massing, roof pitch,

character, materials and color with the original house. The location of the addition or outbuilding
should be planned to minimize the effect on neighboring properties as it relates to their privacy
and views, and located to minimize the removal of trees and other vegetation. Changes in grade
or drainage resulting from the addition must not adversely affect adjacent property, and should
be shown on site plan.

Patios
Patios require prior approval by the Covenants Committee if the patio is visible at eye level by a
neighboring property. In order to obtain Patio approval, you will need to submit the following
to the Covenants Committee:
* A completed Architectural Modification Form
» Copy of the plan/plat showing house. existing patios. fences. decks. property lines
and location of proposed Patio.
* A plan to scale showing the house and proposed patio including dimensions,
materials, colors and any changes to grade as well as detailed drawings of any
railings, steps, benches or planters.

Guidelines:
All patios must be maintained in good condition.

Changes in grade or drainage pattern must not adversely affect adjoining properties.

LOT 45 THROUGH LOT 50 MAY NOT BE PERMITTED TO HAVE A PATIO PER
PROFFER #6.



Play Equipment
Childrens play equipment including swingsets, jungle gyms, sand boxes and similar types of
equipment require approval by the COVENANTS COMMITTEE prior to installation. To obtain
approval, you must submit the following to the Covenants Committee:
e A completed Architectural Modification Form
e Detailed drawing or catalog sheet showing equipment including dimensions and color
e Copy of plat or plan showing location of equipment

Guidelines:
Play equipment will only be permitted in rear yards where it will not be readily visible from the

street.

Retractable Awnings
Awnings require prior approval by the Covenants Committee. In order to obtain approval, you

will need to submit the following to the Covenants Committee:
* A completed Architectural Modification Form
* A catalogue photo, details including dimensions, materials and colors.
* A drawing showing location of awning

Sheds

No sheds will be permitted.



Storm Doors
Storm doors require prior approval by the Covenants Committee if they do not fit in criteria
below. In order to obtain storm door approval, you will need to submit the following to the
Covenants Committee:

* A completed Architectural Modification Form

* A photo of the proposed storm door.

Full View% e Not Full View

Guidelines:

Door must be full view with clear, uncolored glass. Doors must be without ornamentation.
Storm door must be painted white or the same color as the entry door behind them or to match
the surrounding trim of house.

Swimming Pools/Hot Tubs
Swimming pool, spas and hot tubs require prior approval by the Covenants Committee. In order
to obtain approval, you will need to submit the following to the Covenants Committee:
* A completed Architectural Modification Form
» Copy of the plan/plat showing house, existing patios, fences, decks, property lines
and location of proposed in ground swimming pool, spa or hot tub.
A photo and plans of the proposed hot tub/spa/in ground swimming pool.

Guidelines:
All hot tubs, spas, and in ground swimming pools must conform to all applicable Fairfax County

regulations.

ABOVE GROUND SWIMMING POOLS ARE PROHIBITED.

All other improvements or architectural changes shall be submitted
to the Covenants Committee for approval on the attached
Architectural Modification Form. Attached to form shall be a copy
of plan/plat showing house, existing patios, fences, decks, property
line and location of proposed improvement/change with detail.

This document is informational only and does not supersede The Declaration of Covenants, Conditions and
Restrictions.
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HEATHERBROOK HOMEOWNERS ASSOCIATION
INFORMATION BROCHURE

A homeowners' association is a non-profit, non-stock corporation which is
established for the purposes of providing for the maintenance, preservation and
architectural control of residential lots, owning, improving, maintaining and preserving the
common area located within the subdivision, and promoting the health, safety and welfare
of the residents within the area now or hereafter coming under its jurisdiction. This
Information Brochure contains condensed versions of some of the provisions of the
homeowners' association's documents. Please review the actual homeowners'
association documents for more detail.

The Declarant (Heatherbrook Development Company, LLC) presently
contemplates that when fully developed, the HEATHERBROOK subdivision (the
"Development”) will contain 91 single family detached homes and 8 duplexes.
f#fordable Dwelling Units (“ADUs”) are provided in the Development pursuant to the
Fairfax County Subdivision Ordinance. Four (4) parcels (Parcels G, H, | and J) are
presently encumbered by storm drainage easements for temporary storm water drainage
purposes and are owned by the Declarant. At the time a regional pond is completed,
ose Parcels will be converted to Lots 26 through 29 and dwellings will be constructed
n them. The Development is not within or a part of another development. The
ssociation may annex additional area to the Declaration with the consent of at least
ixty-seven percent (67%) of each ciass of Members and the required percentage of the
holders of notes secured by first deeds of trust. For seven (7) years after the recordation
of the Declaration, the Declarant may unilaterally annex property described in Article Xill,
Section 6 of the Declaration. Annexation of additional areas may result in an increase in
the membership of the Association.

The property currently planned to be owned, leased or maintained by the

ssociation is Parcels A, B, C, D, Eand F, HEATHERBROOK (the "Common Area") as
’:ho\nm on a plat of subdivision to be recorded among the Fairfax County land records
(note this does not include Parcels G, H, | and J: see preceding paragraph). Additional
Common Area may be acquired by the Association in the future. The Association will be
responsible for management and maintenance of the Common Area and facilities located
thereon. To ensure uniformity, the Association shall also be responsible for the
maintenance of the yards and driveways of the duplex units and may also be responsible
for maintenance of some easement areas. Other than the duplex units' yards, each
Owner shall be responsible for the proper maintenance of its lot. If an Owner fails to
properly maintain its lot, the Association may choose to maintain it and charge the Owner
therefor.

Certain operations of the Development are governed by Heatherbrook
Homeowners Association, known informally as the »passociation” or "HOA". The record
owner of a lot within the Development shall be a member of the Association and such
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ownership is the sole qualification for membership in the Association. The Association
shall have two (2) classes of voting membership, "A" and "B".

Class A: Class A Members shall be the record owner of a lot, with the exception of
the Declarant, and shall be entitled to one (1) vote for each lot owned. When more
than one (1) person holds an interest in any lot, all such persons shall be members
of the Association, but there shall be no more than one (1) vote for any lot.

Class B: Class B Members shall be the Declarant and certain of its successors or
assigns, and shall be entitled to three (3) votes for each lot owned.

The Class B membership shall cease and be converted to Class A membership on
the happening of one of the following events, whichever occurs first:

(@) within four (4) months after the total votes outstanding in the Class A
membership equal the total votes outstanding in the Class B membership;
or

(b)  seven (7) years from the date of recordation of the Declaration.

The Association shall be governed by a Board of Directors which shall initially be
|[named by the Declarant and thereafter elected at an annual meeting of the members.
The Board shall consist of three (3) directors whose typical term shall be for three (3)
years. The Board shall elect the following officers for the Association: president and vice
|president who shall be members of the Board of Directors, treasurer and secretary. The
Board of Directors, either directly or through the Architectural Review Board appointed by
the Board, shall control any exterior property change. In the event a provision of the
Declaration of Covenants, Conditions and Restrictions (the "Declaration") is violated, the
Association or any lot owner shall have the right to take action to correct the violation. An
owner may be liable for the acts of its tenants or guests for a violation of a covenant or
damage to the Common Area in accordance with applicable law. The management
agent is a professional company, not affiliated with the Declarant.

The initial annual assessment for all Lots except unoccupied Lots owned by the
Declarant shall be Seven Hundred Twenty Dollars ($720.00). At the time of settlement of
a lot from the Declarant to the new owner, a one-time working capital payment equal to
one-sixth (1/6) of the annual assessment shall be paid by the new owner. The annual
iassessment must include the costs to acquire and maintain public liability and hazard
insurance for the Common Area and the cost of such other insurance as the Association
|may elect. When not paid, an assessment shall be a charge on the land and shall be a
continuing lien upon the property against which the assessment is made. If an
assessment is delinquent for thirty (30) days or more, the Association may take legal
action, such as file a law suit. No owner may waive or otherwise escape liability for an
assessment because of abandonment of its lot or lack of use of the Common Area.
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The Association may be dissolved with the consent of more than two-thirds (2/3) of
each class of members and the required percentage of the holders of notes secured by
first deeds of trust on any lots or the Common Area who have notified the Association of
their first mortgagee status. A merger of the Association with another entity may result in
an increase in the membership of the Association.

In accordance with Proffer 5 of approved Rezoning Application RZ-2001-SU-003
for the Development, no structures (other than the Noise Structure, utilities, utility lines,
and/or trails as provided therein) or fences shall be erected in tree save areas, and trees
in the Association's open space areas and tree save areas shall not be disturbed except
for (i) the removal of diseased, dead, dying, or hazardous trees or parts thereof, and/or (ji)
selective maintenance to remove noxious and poisonous weeds. Further, the Declarant
shall implement a tree maintenance program for the replanting areas adjacent to the
Noise Structure to ensure that the plantings are established and maintained as
determined by the County's Urban Forestry Division. This obligation shall include semi-
annual site inspections with the Declarant and/or a representative of the Association and
the Urban Forester to verify that all installed landscaping remains viable. This obligation
shall be transferred to the Association at the time of bond release and shall terminate two
years after planting.

in accordance with Proffer 6 of approved Rezoning Application RZ-2001-SU-003,
on the subdivision plat and in the Deed of Subdivision recorded among the land records,
the Developer provided an open space buffer adjacent to Berkshire Woods along the
Property's eastern boundary behind Lots 45 through 30. No decks, patios or additions
on those Lots may extend into the dimensioned minimum distance shown on the
Property’s General Development Plan ("GDP*). The purpose of this buffer is to conserve
fand preserve the natural vegetation now existing within the buffer area; to preclude the
construction of fences or other structures therein except for necessary utilities as
approved by the County's Department of Public Works and Environmental Services; and
to preclude other disturbances except for (a) removal of diseased, dead, dying or
hazardous trees or parts thereof; and (b) selected maintenance to remove noxious and
poisonous weeds.

Sto\Pulte\Heatherbrook\Information Brochure (08/23/02)




ARTICLES OF INCORPORATION
OF
HEATHERBROOK HOMEOWNERS ASSOCIATION

In compliance with the requirements of Chapter 10 of Title 13.1 of the Code of ‘

:Virginia (the "Act"), the undersigned hereby forms a non-stock corporation, not for profit,
“-and certifies:

ARTICLE |

,5| The name of the corporation is Heatherbrook Homeowners Association (the
"Association™).

I ARTICLE ||

) H The pnncnpal office of the Association is located at 10600 Arrowhead Drive, Suite
225 Fairfax, Virginia 22030, in Fairfax County, Virginia.

ARTICLE Il

The Association's initial registered office is located at. 30 Catoctin Circle, S.E.,
.Suite C, Leesburg, Virginia 20175 in Loudoun County, Virginia. Sara T. O'Hara, who is a

' resident of Virginia and a member of the Virginia State Bar and whose business address -

|is the same as that for the registered office, is the initial registered agent of the
! ‘ Association.

|

] ARTICLE IV

' PURPOSE AND POWERS OF THE ASSOCIATION

The Association does not contemplate pecuniary gain or profit to its members, and
- 'the specific purposes for which it is formed are to provide for maintenance, preservation
-.and architectural control of residential lots, and to own, improve, maintain and preserve
':the Common Area within the HEATHERBROOK Subdivision in Fairfax County, Virginia,
i'and to promote the health, safety and welfare of the owners and residents within such
‘areas as may come within the jurisdiction of the Association and any additions thereto as
ffmay be brought within the jurisdiction of the Association by annexatlon as provided for
.therein, and for these purposes shall have the power

, 1. to exercise all of the powers, rights and privileges and to perform all of the
duties and obligations of the Association as set forth in the Declaration of Covenants,
~.Conditions and Restrictians for the Association; recorded or to be recorded in the Office
of the Clerk of the Circuit Court of Fairfax County, Virginia, and as the same may be
.amended from time to time (the "Declaration”), and as set forth in the By-Laws of the
Association, said Declaration and By-Laws being incorporated herein by reference;




2 to fix, levy, collect, and enforce payment of, by any lawful means, all
charges or assessments pursuant to the terms of the Declaration; to pay all expenses
including all licenses, taxes, or governmental charges levied or imposed against the
Association or the property of the Association;

gl to acquire (by gift, purchase or otherwise), own, hold, improve, build upon,
operate maintain, encumber, convey, sell, lease, transfer, dedicate for public use, or
otherwise dispose of real or personal property;

4. to borrow money;

5. to build facilities upon land owned or controlled by the Association;

6. to create subsidiary corporations in accordance with Virginia law; and

7. :to have and to exercise any and all powers, rights and privileges which a

. corporation organized under the Act may now or hereafter have or exercise.

ARTICLE V
MEMBERSHIP

Every Owner (as defined in the Declaration) of a Lot (as defined in the -
Declaratlon) which is subject by covenants of record to assessment by the Association
_Ishall be a Member of the Association. Membership shall be appurtenant to and may not
''be separated from ownership of any Lot which is subject to assessment by the
.+ Association. Ownership of such Lot shall be the sole qualification for membership. No
'Owner shall have more than one (1) membership in the Association for each Lot it owns.
i ARTICLE VI
VOTING RIGHTS

Section 1.  The Association shall have two (2) classes of voting membership:

Class A: Class A Members shall be all Members with the exception of
the Class B Member. A Class A Member shall be entitled to one (1) vote for each Lot in
" 'which it holds the interest required for membership by Article V.’

Class B: The Class B Member(s) shall be the "Declarant” (as defined
in the Declaration). A Class B Member shall be entitled to three (3) votes for each Lot in
‘which it holds the interest required for membership by Article V. Class B membership
shall cease and a Class A membership with one (1) vote for each Lot in which it holds an
interest shall issue on the happening of any of the following events, whichever occurs ;
first:



(@)  within four (4) months after the total votes outstanding
in the Class A membership equal the total votes outstanding
in the Class B membership; or

(b)  seven (7) years from the date of recordation of the
Declaration.

Section 2.  Upon annexation of additional properties pursuant to the Declaration
~.and in the event that Class B membership shall have ceased as hereinabove provided,
- Class B membership shall be revived with respect to all Lots owned by the Declarant,

‘which Class B membership shall cease and be converted to Class A membership on the
“happening of any of the following events, whichever occurs first:

(@)  within four (4) months after the total votes outstanding
in the Class A membership in the annexed property equals
the total votes outstanding in the Class B membership in such
annexed property; or

(b) seven (7) years from the date of recordation of the
document annexing such property.

: Section 3.  Multiple ownership interests. If more than one (1) person holds an
ownershlp interest in any Lot, the vote for such Lot shall be exercised as the Owners of
'the Lot among themselves determine, and may be exercised by any one (1) of the people
it 'or entities holding such ownership interest, unless any objection or protest by any other
' holder of such ownership interest is made prior to the completion of a vote, in which case
'the vote for such membership shall not be counted, but the Member whose vote is in
|dlspute shall be counted as present at the meeting for quorum purposes if the protest is
- lodged at such meeting. In no event shall more than one (1) vote be cast with respect to.

. any Lot.

t ARTICLE VI
i . BOARD OF DIRECTORS

! The affairs of the Association shall be managed by a board of directors, who need
| \not be members of the Association. The initial number of directors shall be three 3), .

- which number may be increased to as many as five (5) or to another number pursuant to
| 'the Association’s By-Laws. The names of the persons who are to act in the capacity of
1the initial board of directors of the Association until the selection of their successors are
-'Pamela Pereira, Robert F. Jansen and Gregory May.

At the first annual meeting of Members after the termination of the Class B
membershlp, the Members shall select one (1) director for a term of one (1) year; one (1)
dlrector for a term of two (2) years; and one (1) director for a term of three (3) years; and



“as the terms of such directors expire, new directors shall be elected by the Members at -
each annual meeting thereafter for terms of three (3) years each.

ARTICLE VIII
DISSOLUTION

The Association may be dissolved with the assent given in writing and signed by at
‘1 least two-thirds (2/3) of each class of Members and in accordance with Article 13 of the
.|Act. Upon dissolution of the Association, other than incident to a merger or consolidation,
|the assets of the Association, both real and personal, shall be offered to an appropriate
Iipubhc agency to be devoted to purposes and uses that would most nearly reflect the
- purposes and uses to which they were required to be devoted by the Association. In the -
revent that such offer of dedication is refused, such assets shall be then offered to be
. granted conveyed or assigned to any non-profit corporation, trust or other organization
|Idevoted to similar purposes and in accordance with Virginia law. Any such dedication or
. .itransfer of the Common Area shall not be in conflict with then-governlng zoning
i ‘.ordlnances or the designation of the Common Area as "open space”.

b ARTICLE IX
3 DURATION

The Association shall exist perpetually.

ARTICLE X
AMENDMENTS

Amendment of these Articles shall require the assent of at least seventy-five
percent (75%) of the Members in accordance with the statutory requirements of the Act
and any approvals required by these Articles. :

/|
|
|
|’

i ARTICLE XI

‘ ' SPECIAL AMENDMENTS

J Notwithstanding anything herein to the contrary, the Declarant may unilaterally

' lamend these Articles for any reason prior to the conveyance of the first Lot to an Owner

' jother than the Declarant, and thereafter may make any amendment required by any of .

' {the federal mortgage agencies such as the Veterans Administration, the Federal Housing
'Admlmstratlon Federal National Mortgage Association, or Federal Home Loan Mortgage |
''Corporation, or by Fairfax County, Virginia, as a condition of the approval of these °
jArticles, by the filing of Articles of Amendment wnth the Virginia State Corporation
Commlssmn following notice to all Members. .




ARTICLE XII
CONFLICT

In the case of any conflict between the Declaration and these Articles, the
Declaration shall control, and in the case of any conflict between the By-Laws and these
| Articles, these Articles shall control.

7fefoz. SO Mra '

Dafe “Sara T. O'Hara, Incorporator ;

| | Sto\Pulte\Heatherbrook\Articles X (07/06/02)




STATE CorPORATION COMMISSION

Richmond, July 11, 2002
, (Zﬁzs is to Certify that the certificate of incorporation of

Heatherbrook Homeowners Association

was this day issued and admitted to record in this office and that
the said corporation is authorized to transact its business subject
to all Virginia laws applicable to the corporation and its business.
Effective date: July 11, 2002

State Corporation Commission
Attest:

GoelAfed

U Clerk of the Commission

CIS0308
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